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Immigration, Crime, and Public
Perception: Victimization Legislation in
the United States and Canada - Can the

U Visa Serve as a Model?
By BETTINA RODRIGUEZ SCHLEGEL

I. Introduction
The North American giants, Canada and the United States, are
recognized as major immigrant-receiving nations; both have been
historically reliant on the influxes of immigrant groups over time to
provide sources of labor and population boosts to the rapidly
developing nations. Both states have crafted immigration policies in
line with their economic needs, as well as in response to domestic
sentiment and xenophobia.' Public perceptions of immigration often
associate new arrivals with crime, usually as perpetrators of criminal
offenses.2 However, research indicates that immigrants, especially
undocumented immigrants, are victimized precisely because of their
status and have a greater propensity to victimization than their
"legal" counterparts. 3
I J.D. Candidate, 2011, University of California, Hastings College of the Law.
Born in Brooklyn, New York, Bettina Rodriguez Schlegel attended Wesleyan
University and earned her B.A. in Sociology. She has spent considerable time living,
studying, and working in Latin America. She has a deep commitment to domestic
human rights law, principally as it affects immigrants living and working in the
United States. Special thanks to Susan Bowyer, former Managing Attorney for the
International Institute of the Bay Area Oakland, for being the original inspiration for
this Note.
1. See JAMES P. LYNCH & RITA J. SIMON, IMMIGRATION THE WORLD OVER:
STATUTES, POLICIES, AND PRACTICES 11-83 (2003).
2. See Carl F. Horowitz, An Examination of U.S. Immigration Policy and
Serious Crime, CTR. FOR IMMIGRATION STUDIES (April 2001), http://www.cis.org/
articles/2001/crimeltoc.html.
3. Roberto Lovato, Violence Against Immigrants Builds, NEW AM. MEDIA (May
9,
2007),
http://news.newamericamedia.org/news/viewarticle.html?article
id=cblac6666cf8Of8 7fd61e4cec5421342; FAMILY VIOLENCE PREVENTION FUND, The
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In this comparative note, I will examine the realities of the
crime/immigrant nexus as documented in both countries. I will then
describe the similarities and differences in the United States' and
Canada's immigration policy regarding the connection between
immigrant communities and crime. More specifically, I will analyze
the legislation both countries have in place to aid undocumented
immigrants in coming forward with information about crimes.
Significantly, Canada offers temporary residency to people who
claim to have been victims of trafficking. In contrast, the United
States has promulgated the U Visa, a comprehensive and generous
visa program that provides legal status to a wide variety of crime
victims, and which can eventually lead to citizenship.! Canada,
despite its more inclusive approach to immigrants in general, has no
such law.
Because of the United States' large undocumented population,
the U Visa is a pragmatic solution to the victimization of an immense
Canada's much smaller undocumented
shadow population.
population may not warrant a similar program. Below, I recount the
struggles U Visa advocates faced and continue to face in the
administration of justice, as well as strategies for addressing
immigrant victimization that may be better suited to Canada,
including the Strain model and situational crime prevention.
II. The Conflation of Immigration and Crime in
Popular Sentiment
Throughout American history, public perception has associated
immigrants with increased levels of crime.' In the 1900s, the
Dillingham Commission in New York City tried to find a link
between crimes and the perpetrator's country of origin, only to
discover that foreign-born individuals committed the same proportion
Facts on Immigrant Women and Domestic Violence, http://www.endabuse.org/user
In
files/file/ChildrenandFamilies/Immigrant.pdf (last visited Sept. 16, 2010).
addition, the author would like to note that for the purposes of this paper, human
beings, by definition, cannot be illegal. This concept contradicts basic concepts of
human rights, and is personally distasteful.
4. Protection and Assistance for Victims of Human Trafficking, CITIZENSHIP
AND IMMIGRATION CANADA, http://www.cic.gc.calenglishlinformation/applications/
trp.asp (last modified Jan. 19, 2009).
5. See Charles Gordon et al.., U Nonimmigrant Classification for Victims of
Certain Crimes, in IMMIGRATION LAW AND PROCEDURE (2nd ed. 2010).
6. Horowitz, supra note 2.
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of crimes as native born individuals. Despite a lack of current and
comprehensive data linking immigrants to crime, public perception
still persists in drawing a connection between the foreign-born and
violent crime.' Indeed, many anti-immigrant lobbies seize on crime as
the cornerstone of their platform to put a regulatory freeze on
immigration.' Social scientists suggest that at the root of this
sentiment lies a deep sense of racism and nationalism, conflating
immigrant communities with a threat to the dominant societal
mores. 10
The lack of data available on immigrant-related crime stems
from our decentralized police system, and the unreliability of data on
undocumented people in the country. In many instances as well, the
nationality of the perpetrator remains unknown to law enforcement.
This gap in hard numbers makes it easier for politicians and media
pundits to highlight this elusive phenomenon by singling out
particular immigrant crime rings and drug smuggling operations,
effectively channeling public imagination through anti-immigrant

rhetoric.12
Public outcry against criminal immigrants has been exacerbated
as well by the criminalization of undocumented immigrants. Perhaps
the most salient example of this trend can be found in the inclusion of
the United States Citizenship and Immigration Service (USCIS)
within the Department of Homeland Security after September 11,
2001.1' By consolidating the law enforcement arm of immigration
control, customs, and border patrol under DHS, the line between

7. THOMAS MULLER, IMMIGRANTS AND THE AMERICAN CITY 214 (1993).

8. William F. McDonald, Illegal Immigration: Crime, Ramifications, and Control
(The American Experience), in CRIME AND LAW ENFORCEMENT IN THE GLOBAL
VILLAGE 65,73 (William F. McDonald ed., 1997).
9. CAROL M. SWAIN, THE NEW WHITE NATIONALISM
CHALLENGE TO INTEGRATION 103 (2000).

IN AMERICA: ITS

10. See generally MULLER, supra note 7.
11. James P. Lynch & Rita J. Simon, A Comparative Assessment of Criminal
Involvement Among Immigrants and Natives Across Seven Nations, in MIGRATION,
CULTURE CONFLICT AND CRIME 69, 78 (Joshua D. Freilich et al., eds., Ashgate
Publishing Company 2004) (2002).
12. Carl F. Horowitz, Immigrant Crime as an Underestimated Problem: Evidence
and Practical Considerations, CTR. FOR IMMIGRATION STUDIES (2001),
http://www.cis.orgl articles/2001/crime/underestimated.html.
13. See Teresa A. Miller, Blurring the Boundaries Between Immigration and
Crime ControlAfter September 11th, 25 B.C. THIRD WORLD L. J. 81, 103 (2005).
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crime prevention and immigration control blurred even further.14
These anti-terrorism policies inherently color national perceptions in
regard to the interdependence between crime and immigration.
Canada is not without its own stereotypes surrounding the
crime/immigration nexus. In the mid-1990s, several highly publicized
cases involving black immigrant assailants and white victims spurred a
sensationalized, anti-immigrant, rhetoric campaign."
Likewise,
Vancouver police officials have linked recent violent crime waves to
Asian and Indo-Canadian gang activity." Fears over the criminality
of immigrants from Jamaica led policy makers to tighten laws
surrounding the deportation of aliens convicted of criminal offenses."
These isolated incidences have led many Canadians to associate
criminal threats with immigrants from non-Western or non-Caucasian
countries, further exacerbating stereotypes about foreigners. Indeed,
research in most Western countries indicates that despite a lack of
evidence, a high proportion of the general public believes that
immigrants commit more crimes than natives.
III.Immigrant Victimization in the Host Country - Realities
and Responses
Undocumented immigrants are exceedingly vulnerable wherever
they reside; without legal status they can be easily exploited. The
agents of their exploitation can range from employers, smugglers, and
police, to predators closer to home - such as domestic partners or
community members. New immigrants face higher than average
levels of unemployment, low household incomes, and often face
institutional barriers to housing, education, and political
*'9
participation."

The level of isolation that undocumented people face within
their host society makes them particularly vulnerable. Oftentimes,
this isolation is aggravated by language obstacles resulting from low
educational levels among undocumented immigrants crossing the

14. See id. at 114.
15. Scot Wortley, The Immigrant Crime Connection: Competing Theoretical
Perspectives,10 J. OF INT. MIGRATION & INTEGRATION 349,350 (2009).
16. Id. at 351.
17. Id. at 352.
18. Id. at 350.
19. Id. at 353.
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border from Central America into the United States. In addition to
language barriers, many undocumented people live in insular
communities. These social networks can be both positive and
negative influences in the immigrant's life. They can provide a
support system essential to navigating new and unfamiliar places, but
they can also hinder integration into the host society by preventing
interactions with a diverse group of people, including social service
Traditional and patriarchal
providers and law enforcement.20
immigrant communities may enforce a sense of stigma associated with
drawing attention to domestic violence.21 Such cultural attitudes
reinforce a code of silence that further isolates crime victims and
alienates them further from local government authorities capable of
providing relief.
Oftentimes, it is this chasm between undocumented people and
police that place them in the greatest danger. Fear of law
enforcement, oftentimes shaped by perceptions in the community
conflating local law enforcement with U.S. Immigration and Customs
Enforcement (ICE), frequently deters the undocumented from
seeking out the aid of police in times of need.22 In addition, local law
enforcement, depending on the region, may not speak the language of
the undocumented individual who called them to the scene of a crime,
further isolating victims.
A Canadian study on violence against "racialized"' immigrant
women found that these women and girls experience higher rates of
both sexual and physical victimization than native-born women.24 The
author attributes this alarming fact to racism, dislocation, and sexism
both within and outside their insular communities. 25 These results
speak to the above-mentioned dangers immigrants face in their host
country. Isolation within their communities puts them in jeopardy,
while the society at large perceives their racial identity as something
20. See Yasmin Jiwani, Walking a Tightrope: The Many Faces of Violence in the
Lives of Racialized Immigrant Girls and Young Women, 11 VIOLENCE AGAINST
WOMEN, at 846 (2005).
21. Id. at 859.
22. Tiffany Walters Kleinert, Note & Comment, Local and State Law
Enforcement of Immigration Law: An EqualProtection Analysis, 55 DEPAUL L. REV.
1103, 1126-27 (2006).
23. Jiwani, supra note 20, at 848. "Racialized" is a term utilized by the Canadian
author to indicate non-Caucasian women as viewed by Canadian society.
24. Id. at 849.
25. Id.
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to target, or take advantage of. The author also suggests that unlike
the United States, Canadian governmental institutions are often loath
to acknowledge the role of racism in patterns of violence. These
institutions prefer instead to attribute violence to interpersonal or
cultural factors as opposed to recognizing the overlay of structural
racism in crimes against women of color, thereby placing immigrants
of color in greater danger.26 In light of Canada's attitude towards
racism in everyday society, their lack of a comprehensive crime victim
visa belies a need for some sort of ameliorative legislation.
IV. General Comparisons Between the Evolution of
Immigration Policies of the United States and Canada
Both countries have inclusive citizenship policies that promote
nation building.27
There are, however, several fundamental
differences between the approaches both countries take in respect to
their immigration policies.
Available research suggests that undocumented immigration is
the result of different forces in the two nations and may result in quite
different effects. In 2000, researchers estimated there were seven
million to eleven million undocumented people in the U.S., compared
with two hundred thousand in Canada.' In addition, there is a
substantial difference in the ethnic and national origin of immigrants
to both countries - the Unites States receives a much higher
percentage of immigrants from Latin America, principally Mexico
(almost 30 percent of all foreign-born residents in 2000 were from
Mexico). 29 A 2002 Immigration and Naturalization Service (INS)"o
report stated that most of the U.S.' undocumented population
originates from Mexico, El Salvador, Guatemala, Canada, and Haiti."
Canada's undocumented population is thought to mainly be the result
of tourist visa overstays from countries in Asia and Europe, rather
than from the Americas.32
26. Id. at 853-54.
27. IRENE BLOEMRAAD, BECOMING A CITIZEN: INCORPORATING IMMIGRANTS
AND REFUGEES IN THE UNITED STATES AND CANADA 19 (2006).
28. Id. at 33.
29. Id.
30. After the shift to the DHS, the INS was renamed USCIS in 2002.
31. BLOEMRAAD, supra note 27, at 33.
32. See LORNE FOSTER, TURNSTILE IMMIGRATION: MULTICULTURALISM, SOCIAL
ORDER & SOCIAL JUSTICE IN CANADA 13-14 (Elizabeth Phinney ed., 1998).
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Generally, the United States' immigration policy focuses on
family-reunification, refugee protection, and border enforcement.
More than two thirds of U.S. immigrants are admitted on the basis of
their family ties to lawful permanent residents and American
citizens.33 In contrast, Canada's migratory regulations developed
around the crucial need for labor in the nineteenth and early
twentieth centuries. This national development strategy continues to
play a large role in Canada's current immigration policy.' The
United States, with its own history of economic need-based
immigration policy, no longer relies upon the notion of immigrants as
building blocks for a de-populated nation.
Canada became a confederation in 1867. The burgeoning nation
had clear goals for immigration - expand the population, boost the
economy, and develop society.3 5 Early immigration policy put a
premium on the perceived ability of immigrants to assimilate
culturally into the mainstream population.36 In fact, during the postcolonial period in the nineteenth century, the presence of ethnically
diverse immigrants raised grave concerns for politicians, who
considered them a dilution of the homogenous society well suited to
Canada's climate and culture." Racist theories of genetic superiority
were a dominant feature in the immigration policies of the early
twentieth century as well-justifying exclusionary policies against
groups such as the Chinese and African Americans.3
Multiculturalism, now a catch phrase of Canadian immigration
officials, only developed as a result of heavy lobbying by the
Quebecois and Ukrainian populations. It was launched as an official
government program in 1971, and later codified in Canada's Charter
of Rights and Freedoms.3 9 Multiculturalism has become a powerful
symbol for Canadian ideology, one that represents the "mosaic"
33. HEATHER ANTECOL ET AL., IMMIGRATION POLICY AND THE SKILLS OF
IMMIGRANTS TO AUSTRALIA, CANADA, AND THE UNITED STATES 3-4 (The Institute
for the Study of Labor, Discussion Paper No. 363, Sep. 2001), available at
http://www.iza.org.
34. Jeffrey G. Reitz, Canada:Immigration and Nation-Building in the Transition
to a Knowledge Economy, in CONTROLLING IMMIGRATION: A GLOBAL PERSPECTIVE
96,98 (Wayne A. Cornelius et al., eds., Stanford University Press 2nd ed. 2004).
35. Id. at 100.
36. Id. at 123-24.
37. FOSTER, supra note 32, at 84.
38. Id. at 86-87.
39. Reitz, supra note 34, at 124.
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quality of Canadian culture, as opposed to "melting pot" of the
United States.40
Currently, Canadian immigration policy is created through a
collaboration between Citizenship and Immigration Canada (the
CIC) and Human Resources Development Canada (HRDC). These
agencies continue to encourage large-scale immigration centered on
the advancement of the Canadian economy, encouraging skilled
workers to emigrate.41 Economic migrants gain entrance through a
point system that evaluates special skills.42
Natives' sentiment towards immigration is likely to be a
reflection of the country's immigration policy. 43 Immigration scholars
indicate that in major refugee-receiving countries (including both the
U.S. and Canada) natives express more concern about the effect of
immigration on crime than natives in countries where immigrants are
selected according to the needs of the labor market.44 If this study's
results are to be accepted at face value, then two interesting
propositions arise: First, that 47 percent of U.S. natives link increased
crime to immigration trends, and that second, Canadians associate
crime only with those immigrants unrelated to need-based
economics.45 While this study's results have not been replicated
elsewhere, they marshal support for an argument that natives are
more likely to link immigration policy to immigrant criminality if they
perceive little economic benefit from their immigrant neighbors.
V. Canada's Legislative Approach to Immigrant
Victimization
In the late twentieth century, Canada's Solicitor General
department conducted victimization studies as part of a general
crime-prevention strategy after capital punishment laws were
repealed in 1976.46 The studies revealed a large amount of unreported
40.
41.
42.
43.

Id.

FOSTER, supra note 32, at 142.
ANTECOL ET AL., supra note 33, at 3.
THOMAS K. BAUER ET AL., CENTER FOR COMPARATIVE IMMIGRATION
STUDIES, WORKING PAPER No. 33, IMMIGRATION POLICY, ASSIMILATION OF
IMMIGRANTS AND NATIVES' SENTIMENTS TOWARDS IMMIGRANTS: EVIDENCE FROM 12
OECD-COUNTRIES 20 (2002), availableat http://escholarship.orgluc/item/1m58x0z3.

44. See id. at 20-21.
45. See id. at 21.
46. KENT ROACH, DUE PROCESS AND VICTIMS' RIGHTS: THE NEW LAW AND
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violent crime, and government officials interpreted the data as a sign
to encourage full reporting and create victims' bill of rights
programs. 47
Unlike the U.S., the Canadian government takes a proactive
approach to immigrant integration in general, utilizing methods such
as language training, counseling services, host family programs, and
social welfare benefits.48 While these efforts decrease the likelihood
of victimization for legal immigrants, they do not eliminate the
problem entirely, especially for undocumented immigrants who are
generally fearful of exposing themselves to government agencies
because of their lack of legal status.
The Protection Against Family Violence Act (PAFVA), enacted
in 1999, allows family members to apply for emergency protection
orders in cases of family violence. 49 A 2005 University of Calgary
evaluation of the effectiveness of PAFVA indicated that the majority
of information recorded by authorities did not mention the racial and
cultural background of the parties."o Researchers also found that
when race was recorded in case files, the majority of claimants were
Caucasians.s" This data may suggest that immigrant victims of family
violence are not adequately accessing the protection of the PAFVA.
Reasons behind this apparent reticence may include concerns about
immigration status, fear of authorities, and fear of ostracism within
immigrant communities,52 all factors that put undocumented
immigrants at a greater risk of crime victimization.
While, despite the problems described above, PAFVA may
provide some vital relief from violence at the hands of an abusive
family member or intimate partner, it fails to provide any legal status
to undocumented immigrants as an incentive to come forward and
report crime. When immigrants to Canada are forced to go before a
CIC officer in a pre-removal hearing," officers are required to
POLITICS OF CRIMINAL JUSTICE 280 (1999).

47. Id. at 280-83.
48. LYNCH & SIMON, supra note 1, at 83.
49. Jennifer Koshan, Family Violence Cases in Alberta: A Snapshot, 46 ALTA. L.
REV. 847, 847 (2008).
50. Id. at 848.
51. Id.
52. Id. at 850.
53. Pre-removal hearings are usually the result of denied petitions for Permanent
Residence on Humanitarian and Compassionate Grounds, as well as denied refugee
petitions. See e.g., Koca v. Canada, [2009] F.C. 472 (Can.)
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consider "Family Violence" when making determinations about the
humanitarian and compassionate grounds of an applicant's claim.54
The CIC manual's Section 13.10 "offers the following assisted
guidance to immigration officers: Officers should be sensitive to
situations where the spouse of a Canadian citizen or permanent
resident leaves an abusive situation and, as a result, does not have an
approved sponsorship."" This language suggests that Canadian
immigration officials are sensitive to domestic violence concerns, but
fails to address the myriad of other violent situations that can befall
an immigrant with vulnerable status living in fear of detection.
The only visa program currently available in Canada that extends
a form of immigration status to the undocumented is the Temporary
Resident Permit (TRP), for victims of trafficking. This was not
always the case. As recent as 2006, trafficking victim advocates were
decrying the criminalization of trafficking victims within the Canadian
justice system." Despite Canada's rhetoric of championing human
rights, its immigration enforcement practice was quite the opposite."
Canadian officials lacked a comprehensive policy for processing
trafficking victims - some victims who showed the courage necessary
to testify were deported for engaging in prostitution, or forcibly
detained pending their refugee status determinations." Prior to the
enactment of the TRP, which provides counseling services to
trafficked victims, former policies made "no special provisions for the
mental or physical well-being of trafficked persons, despite the
recommendation to do so from the International Organization for
Migration" in response to the increased trauma trafficking victims
frequently experience." After much international criticism, and a
demotion in the U.S. State Department's country tier ranking system,
Canada legislators amended their policies, adopting the TRP. 0
The CIC distributes the permits, valid for 180 days, to potential
54. Koca F.C. 472 at 1 18.
55. Id. The manual goes on to list a series of factors that officers should consider,
including information indicating abuse, and customs and culture in the applicant's
country of origin.
56. See Constance Macintosh, Assessing Human Trafficking in Canada: Flawed
Strategies and the Rhetoric of Human Rights, 1 INTERCULTURAL HUM. RTS. L. REV.
407 (2006).
57. Id. at 407, 409.
58. Id. at 418.
59. Id. at 431.
60. Id. at 408.
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and proven victims of trafficking after an extensive interview
process." TRP recipients may also apply for a work permit; if
circumstances require, the recipient may extend their visa with the
approval of the CIC agent in order to assist in the investigation or
prosecution of their traffickers. TRP recipients are also eligible for
health-care benefits and trauma counseling through the Interim
Federal Health Program. 62 Responsibility for the protection of
victims is shared between the federal and provincial governments,
which provide services such as emergency housing, legal aid, and
emergency financial assistance.63
The enumerated purposes of the TRP include an opportunity for
the victims to escape from the influence of traffickers, a chance to
decide whether they would like to return home or assist in the
investigation or prosecution of their traffickers, and allow them to
recover from physical or mental trauma.' Canadian legislators are
explicitly addressing the problem of sex traffic from Southeast Asia,
Eastern Europe, and parts of Africa within major cities like Montreal,
Toronto, and Vancouver." Individuals convicted of trafficking in
6
persons face serious penalties, such as life imprisonment.
In general, the Canadian response to the pervasive problem of
human trafficking is comprehensive and thoughtful. Officials have
prioritized the importance of prosecuting this crime, and have placed
great importance on the well being of victims who come forward.
This holistic approach to immigrant crime victims could conceivably
be extended to other undocumented individuals living in Canada that
have been victims of violent crimes within the provinces.
VI. The U Visa as a Result of Legislative Efforts to Control
Immigrant Victimization in the United States:
Its Development, Intended Scope, and Rules of
Implementation
American legislators struggled throughout the late twentieth
61.

CITIZENSHIP AND IMMIGRATION CANADA, supra note 4.

62. Id.
63. Protection for Victims of Human Trafficking, DEP'T OF JUSTICE CANADA,
http://justice.gc.caleng/fs-sv/tp/p2.html (last modified July 31, 2009).
64. CITIZENSHIP AND IMMIGRATION CANADA, supra note 4.

65. Is Human Trafficking a Problem in Canada?, DEP'T OF JUSTICE CANADA,
http://justice.gc.caleng/fs-sv/tp/canada.html (last updated Nov. 17 2009).
66. Id.
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century to combat the problems associated with domestic violence,
including the unique challenges faced by immigrant women living in
insular communities throughout the U.S. In 1994, Congress passed
the Violence Against Women Act (VAWA), which created a form of
nonimmigrant relief for women married to American citizens or
lawful permanent residents, who are suffering domestic violence at
the hands of their partners." With extensive documentary proof,
women who demonstrate that they are victims can be awarded lawful
permanent residency (also known as "green cards") independent of
their abusive spouses.'
In 2000, Congress passed the Victims of Trafficking and Violence
Victims Protection Act, which included within it the Battered
Immigrant Women Protection Act, meant to address many of
specialized needs of that population who did not have access to
As the United States Citizenship and
VAWA protections.69
Immigration Service (USCIS) posits, "the legislation was intended to
strengthen the ability of law enforcement agencies to investigate and
prosecute cases of domestic violence, sexual assault, trafficking of
aliens and other crimes while, at the same time, offer protection to
victims of such crimes., 70 The U nonimmigrant classification is
available to non-citizen victims of an enumerated crime that occurs in
the Unites States, or within U.S. jurisdiction.7 Victims who do not
have any legal status (most often due to entering the country without
inspection) can apply for an unusually permissive Waiver of
Inadmissibility when they submit their U Visa application.72 Certain
close family members are also eligible to receive legal status as
derivative applicants.
Importantly however, benefits of the U Visa are not limited to
victims of domestic violence - the broad language of the statute
covers 26 crimes that give rise to nonimmigrant U Visa eligibility. 73
67. See Violence Against Women Act (VAWA), THE NATIONAL VIOLENCE
AGAINST WOMEN HOTLINE, http://www.thehotline.org/get-educated/violence-againstwomen-act-vawal (last visited Sept. 17, 2010).
68.
69.
70.
71.

Id.
Gordon, supra note 5.
Id.
Id.

72. IRA J. KURZBAN, KURZBAN'S IMMIGRATION LAW SOURCEBOOK: A
COMPREHENSIVE OUTLINE AND REFERENCE TOOL 768 (American Immigration Law
Foundation 11th ed., 2008) (1990).
73. RICHARD BOSWELL, ESSENTIALS OF IMMIGRATION LAW 97-98 (2nd ed. 2009).
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These crimes include felonious assault, abduction, incest, rape, and a
vague category entitled "other related crimes."7 4
Immediately after the grant of the U Visa, the beneficiary
receives the temporary U nonimmigrant status, work authorization,
and access to certain state services (such as welfare, food stamps,
etc).7 ' After three continuous years of living in the U.S. with U status,
both principals and derivatives are eligible to apply for lawful
permanent residency status.7 ' A successful adjustment of status
requires that the person be properly within status at the time of
application, eligible for the change, admissible to the United States,
and prove that achieving permanent residency was not their original
intent when they sought U Visa protection.77
The two most important elements of the U nonimmigrant
application are demonstrating that the victim has suffered substantial
harm as a result of the qualifying crime, and proving cooperation with
authorities in regard to the same incident.
The applicant must have suffered substantial physical or mental
abuse because of the criminal activity in question. 79 The element of
"substantial" is not clearly defined; it appears legislators intended to
have the substantiality based on several factors. The regulations
Nonimmigrant visas are designated as such because the visas are intended to be
temporary in nature, though the Immigration and Nationality Act operates under a
presumption that all people coming into the United States are intending immigrants
and wish to remain permanently.
74. Questions and Answers: Victims of Criminal Activity, U NonimmigrantStatus,
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6
USCIS,
14176543f6dla/?vgnextoid=1bl5306f3153421OVgnVCM100000082ca6OaRCRD&vgn
extchannel=eele3e4d77d7321OVgnVCM100000082ca6OaRCRD (last modified June
24, 2010). Full list of crimes: abduction, abusive sexual conduct, blackmail, domestic
violence, extortion, false imprisonment, genital female mutilation, felonious assault,
hostage, incest, involuntary servitude, manslaughter, kidnapping, murder, obstruction
of justice, peonage, perjury, prostitution, rape, sexual assault, sexual exploitation,
slave trading, torture, trafficking, witness tampering, unlawful criminal restraint, and
other related crimes.
75. California Food Assistance Program(CFAP), 63-156, CoUNTY OF SAN DIEGO
HEALTH AND HUMAN SERVICES AGENCY, http://hhsa-pg.sdcounty.ca.gov/Food
Stamps/63-150/63-156_CaliforniaFoodAssistanceProgram_(CFAP)/63-156_ Califo
rniaFoodAssistance-Program-(CFAP).htm (last visited Sept. 17, 2010).
76. Adjustment of Status for Victims of Crimes Against Women, 8 U.S.C. §
1255(m) (2010); Adjustments of Aliens in U Nonimmigrant Status, 8 C.F.R. § 245.24
(2010).
77. BOSWELL, supra note 73, at 104.
78. USCIS, supra note 74.
79. Id.
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indicate that a series of acts taken together may be considered to
constitute substantial physical or mental abuse even when no single
act might rise to that crucial level.8 The regulatory language indicates
that applicants can demonstrate the harm in a myriad of ways.
Advocates most effectively demonstrate substantial harm through the
use of detailed personal affidavits, police records, restraining orders,
and medical records documenting physical injuries, as well as
supporting letters by mental health professionals.
Proving helpfulness and cooperation with the relevant
authorities is a more difficult hurdle for many applicants because they
must provide proof of past, current or prospective helpfulness, in
addition to certification from a government official attesting to that
helpfulness (known as Supplement B form). Under the plain
language of the statute, a U applicant must provide certification from
any local law enforcement official, prosecutor, judge, or other federal,
state or local authority investigating the qualifying criminal activity."
Current regulations, on the other hand, specify that the certifying
authority must be the head of the certifying agency, or a supervisor
designated to issue U visa certifications.82
After the U Visa grant period has ended, the Attorney General
decides whether or not the petitioner can apply for LPR status based
on continuous presence in the U.S., continuing helpfulness, and
humanitarian reasons, such as family unity and hardship.
Only ten thousand U Visas can be issued every year. If that cap
has been reached (which has never occurred during the Visa's brief
duration of full implementation), victims requesting U Visa status will
be placed on a consecutive waitlist." A denied U Visa petition allows
DHS to issue a Notice to Appear, and begins removal proceedings for
that particular applicant.
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VII. Criticisms and Concerns Regarding the U Visa
Application and Certification Process
The largest controversy surrounding the U Visa has been the
agency delay in issuing regulations for the implementation of the
program. It took the USCIS seven years to issue regulations, during
which time petitioners filed for interim relief and waited for the
adjudication of their applications pending agency direction." Interim
relief provided a deferred status, which was not actually legal status,
but a sort of legal limbo." Important governmental interests were
frustrated by the delay in the issuance of the implementing
regulations, most significantly, effective crime control and
prosecution. As many politicians posited after September 11, 2001,
the "government has a strong national security interest in receiving
information about criminal acts against immigrants, especially if the
perpetrator is also an immigrant."" The seven-year gap between
creation of the U Visa and actual implementation prevented benefits
from being delivered to brave individuals willing to speak to
authorities despite uncertainty, stigma and fear.
Northern California immigration advocates brought suit against
then Director of Homeland Security, Michael Chertoff in U.S.
District Court, demanding regulation issuance in 2007.
The
plaintiffs, non-profit legal aid agencies and interim U Visa relief
holders, asserted that the failure to issue U Visas was in violation of
the Violence Against Women Act, due process, and the equal
protection clause of the Fifth Amendment.90 The court granted
defendant's motion to dismiss the case, stating that the Victims of
Trafficking and Violence Protection Act did not provide a private
right of action." The court found the delay in regulation issuance to
be reasonable and left the matter to the USCIS's discretion.9
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Individuals with deferred action status were forced to simply wait
until 2008 to receive their benefits.
The primary substantive criticism leveled at the U Visa program
is the grounding of the relief within the criminal justice system. If
prosecution of the perpetrator is an underlying goal of the program,
achieving said goal is inevitably problematic because so many
undocumented victims are wary of the criminal justice system, and
cultural barriers may prevent them from attaining "the evidentiary
burden necessary to qualify for the U Visa." 94
In addition to the potential cultural and linguistic obstacles to
calling the police, many victims of domestic violence are truly
terrified that their abuser will severely retaliate against them for
contacting the authorities. Notwithstanding this legitimate fear,
victims of crimes are often ambivalent about seeking police
protection due to mandatory arrest statutes that prescribe arrest for
both the victim and abuser, if the abuser files counter charges against
them.95 In essence, calling the police might put the victim in risk of
deportation, destitution, or physical injury. Such concerns are critical
to understanding victim reticence in seeking protection.
Interconnected with the criminal justice purview of the U Visa is
the unreviewable discretion of the law enforcement official in charge
of certifying the Supplement B form. While the U Visa was intended
to be a crime-fighting tool that does not distinguish between lawful
and unlawful immigration status, many law enforcement officials view
certifying the Supplement B form as "pro-immigration." 96 This
sentiment both serves to alienate officers or officials from the actual
purpose of the U Visa, as well as politicize the debate surrounding the
legitimacy of certain claims.
Interestingly, the word "discretionary" only appears on the
language of the Instruction Sheet accompanying Supplement B, as
opposed to within regulations. The regulations state that the
certification is solely meant to confirm that the victim has been a
victim of a qualifying crime and has been helpful, or is likely to be
helpful in the investigation or prosecution of that crime.f The
93. See id. at 865.
94. Davis, supranote 83, at 568. See also, Abrams, supra note 86, at 32.
95. Davis, supra note 83, at 569-70.
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regulations indicate a purely fact-based inquiry, with no mention of
discretion on the part of the certifying official.' The instruction sheet
however, states that the law enforcement agency is "under no legal
obligation to complete a Form 1-918, Supplement B, for any
particular alien."" This language appears to contradict the clear
purpose of the statute. Since a denied certification will preclude an
accepted petition, and unaccepted petitions lead to removal orders,
undocumented crime victims put themselves at risk of deportation by
coming forward.
VIII. Cross-National Lessons for the Canadian Legislature
Based on the United States' Experience with U Visa
Implementation
If Canadian legislators were to implement U visa-type legislation
in order to address the serious problem of immigrant crime
victimization, not captured within the trafficking setting, there are
several important lessons that can be gleaned from the American
experience.
Perhaps most crucially, Canadian lawmakers would be wise to
engage in a comprehensive training program for all government
employees before a U visa-type program is implemented. Training of
law enforcement would be of the utmost importance, based on the
Proactively
pivotal role they play in criminal investigation.
distinguishing between police investigations and immigration
enforcement will alleviate many of the problems U.S. advocates face
when trying to encourage fearful immigrant crime victims to come
forward.'" It will be necessary to engage police officers, first
responders, and emergency medical personnel in detailed workshops
that highlight the unique qualities of various immigrant communities,
and their cultural mores. Language training, perhaps as part of a
voluntary officer incentive program, would also be pivotal in allowing
officers to communicate on a basic level with the largest immigrant
groups in their communities.o' Even if officers or other law
enforcement personnel do not learn basic phrases in other languages,
98. Jensen, supra note 96, at 702-03.
99. Instructions for Form 1-918, Petition for U Nonimmigrant Status, U.S.
available at
CITIZENSHIP AND IMMIGRATION SERVICES (Aug. 31, 2007),
http://www.uscis.gov/ files/formli-918instr.pdf.
100. Schuneman, supra note 87, at 490.
101. Id.
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it will still be beneficial to have informational visa materials ready in a
variety of languages when responding to crime scenes, or when taking
victim statements." By encouraging police officers and other first
responders to spread awareness of crime victim visas, much of the
fear associated with reporting crimes would be overcome and more
efficient prosecution could occur.
Considering many of the fundamental differences between
undocumented immigration and immigration policy in Canada and
the United States, it may also be wise to consider alternatives to a
general crime victim visa. Several academics have suggested some
interesting criminological approaches to the problem of immigrant
victimization.
Ronald Clarke's situational crime prevention model introduces
discrete managerial and environmental changes to reduce
opportunities for immigrant-targeting crime."' The model focuses on
the environments where crimes regularly occur so as to make crime
less attractive and less beneficial for the perpetrators.'" The model
focuses less on the motivations of the violent actors committing the
crime, and more on the deterrence of criminal activities common to
certain environments."o' Clarke evaluates the panoply of crimes
immigrants routinely suffer, but limits his suggestions to harassment,
racially motivated attacks, and other predatory crimes.
Clarke repeatedly stresses the importance of documenting such
attacks in the hopes of establishing common patterns, which in turn
can be used to create effective deterrence.' He states that situational
crime prevention could only be one effort in a larger approach to
protect immigrants from victimization.a' There is universal value to
be gleaned from Clarke's exhortations to better record and document
incidences of immigrant victimization; the fear that associates crime
reporting with deportation needs to be overcome before effective
analysis can be done on the most common crimes committed against
102. Id.
103. Ronald V. Clarke, ProtectingImmigrants from Victimization: The Scope for
Situational Crime Prevention, in MIGRATION, CULTURE CONFLICr AND CRIME 103,
104 (Joshua D. Frielich ed., 2002).
104. Id.
105. Id.
106. Id. at 112.
107. Id. at 113.
108. Id. at 117.
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immigrants.
Scot Wortley, a Professor of Criminology at the University of
Toronto, offers another alternative."
Wortley examines both
immigrant victimization and crime perpetrated by immigrants within
the same context in order to capture a more holistic view of the
immigrant crime phenomenon. Wortley advocates a model that
analyzes the factors contributing to immigrant-related crime - the
Strain model.' The Strain model puts the responsibility for crimes
both by and against immigrants on the negative settlement
experiences of immigrants within their host nations."' The model
draws a direct link between poverty, frustration, hopelessness and
criminal behavior.112

This perspective suggests that immigrant-related crime will be
reduced only when governments institute policies that eliminate
discrimination, reduce economic inequality, and increase educational
and employment opportunities.13 This model seems most suited to
the problem of domestic violence within immigrant homes, whereby
women and children are victimized at the hands of a family member
frustrated by his marginalization in the host society."4 While Canada
already attempts some of these measures, increased funding in this
sector might further reduce the need for a comprehensive crime
victim visa program while still greatly benefitting immigrant women
and children.
IX. Conclusion
When discussing immigration, it is important to remember its
fundamental human impact: More than most other forms of law,
immigration policies have tremendous impacts on the day-to-day lives
of human beings."' With this fact in mind, nation states have a
humanitarian imperative to craft fair immigration policy.
Based on the substantial difference between the immigration
histories of the United States and Canada, and the different priorities

109. Wortley, supra note 15, at 349.
110. Id. at 353.
111. Id.
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they place on immigration within society, it is no surprise that the two
countries' legislation are often quite disparate. Regardless of these
factors, immigrant victimization is a problem in every major
immigrant-receiving nation, and host societies must recognize and
take action against this phenomenon.
While the United States has implemented the broad U Visa
legislation (not without the myriad of problems listed above), Canada
has chosen to take a more piecemeal approach to immigrant
victimization-addressing crime problems as they become spotlighted
problems. As discussed, the TRP program's victim protection
measures were not fully implemented until human rights groups
brought international attention to the criminalization of trafficking
victims. Perhaps a domestic and international furor will need to arise
before Canada will address the victimization of the undocumented
living and working in Canada.
Due to the disparities in demographics, the U Visa may not be
the sort of legislation that is easily transferable to Canada, but it may
provide some important lessons for Canadian legislators. Perhaps the
most important of those is the need to educate law enforcement
professionals about their role - not as immigration enforcement, but
rather as the first line of defense against- immigrant victimization. If
law enforcement is properly trained and culturally oriented, they may
serve as bastions of security and trust in insular immigrant
communities, generally fearful of police.
While there are no easy answers to the question of how to best
address immigrant victimization, this note reflects on two countries'
steps in the right direction. It is ultimately up to advocates and
immigrant-rights activists to push legislation further to increase the
scope of protection for our shadow populations.

